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Norman Ray Edlund, a federal prisoner, appeals from the district court’s

denial of his 28 U.S.C. § 2255 motion.  We affirm on the certified issue, and

decline to reach briefed, but uncertified, issues.
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The time for filing a § 2255 motion began to run when Edlund’s judgment

became final on March 23, 2002.  Clay v. United States, 537 U.S. 522, 524-25

(2003); Miranda v. Castro, 292 F.3d 1063, 1065 (9th Cir. 2002).  While his

original motion was timely filed, the amended petition, filed in 2005, was not. 

Claim 3 of the amended petition, which concerns counsel’s failure to file a notice

of appeal from sentencing, does not relate back because it “asserts a new ground

for relief supported by facts that differ in both time and type from those the

original pleading set forth.”  Mayle v. Felix, 545 U.S. 644, 650 (2005). 

Nor does Edlund make a substantial showing of the denial of a constitutional

right on any uncertified issue.  Stokes v. Schriro, 465 F.3d 397, 401 n.3 (9th Cir.

2006) (noting the standard).   Edlund’s amended ineffective assistance claim is

time-barred.  No extraordinary circumstance stood in the way of his amending on

time.  Pace v. DiGuglielmo, 544 U.S. 408, 418 (2005).  The court’s clerical

mistake in handling his initial petition did not affect a timely filing; Edlund knew

all the facts giving rise to his amended claim, was aware of the legal theory, and

could have amended at any time.  Cf. Corjasso v. Ayers, 278 F.3d 874 (9th Cir.

2002) (allowing equitable tolling where the clerk’s office erroneously rejected and

then lost a timely-filed pro se petition, resulting in an untimely filing); see Spitsyn

v. Moore, 345 F.3d 796, 802 (9th Cir. 2003) (noting that any link between
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extraordinary circumstances and failure to file is broken if petitioner has not

exercised reasonable diligence in attempting to file).  

AFFIRMED.


